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Overview

1. Q: What is the Health Care Security Ordinance and Wat does it require?

2.

3.

A:

Q:

The Health Care Security Ordinance is a San Fsaadaw that (1) creates an Employer
Spending Requirement enforced by the Office of k&tandards Enforcement and (2)
requires the Department of Public Health to credtealth Access Plan, now called
Healthy San Francisco. The Employer Spending Requirement requires Galver
Employers to spend a minimum amount of money orlthi€are Expenditures for their
Covered Employees.

For more information about the Health Access Paalthy San Francisco, a program
designed to make healthcare services accessiblaffamdable to uninsured San
Francisco residents, vigittp://www.HealthySanFrancisco.oog call (415) 615-4500.

. Does the Ordinance require that the Employer Spading Requirement be paid to

the City?

No, the Ordinance simply requires that Covered léygrs make a minimum Health Care
Expenditure; in deciding how to make the Expenditemployers have many options to
choose from, such as private health insurance plae<City’s Health Access
PlanHealthy San Francisco program, or health spending or medical reimbursgme
accounts.

Does the Ordinance require employers that alreagl provide health insurance to
their employees to spend more money on their emplegs?

Not necessarily. The premiums that a Covered Byeplpays for medical insurance for
its Covered Employees count toward its requiredtHéaare Expenditures, so if that
amount meets the minimum required under the Ordmahe Covered Employer will
have no further obligations. However, if the amaospent does not meet the minimum
expenditure amount set by the Ordinance, the Cdveneployer must decide how it will
spend the difference. The employer could chodseaith insurance plan that provides
more comprehensive benefits, such as dental armhsibenefits, or increase its
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4.

5.

Q:

contribution towards the health care premiums widereasing the portion paid by the
employee. Another option is to allow the emplogeebe reimbursed, up to that
difference, for out-of-pocket health care expensash as co-payments for doctor's visits
or prescription medications. Yet another way tergpthe remainder of the minimum
spending requirement is to send a check to thet€@ityeate a medical reimbursement
account for the Covered Employees.

. | currently provide benefits to all full-time employees, but only provide benefits to

part-time employees who work more than 20 hours peweek. Does the Ordinance
require me to do more?

Possibly. Minimum Health Care Expenditures apir@d for all Covered Employees
working at least eight hours per week in San Fsaaci Thus, Covered Employers who
currently provide health benefits to full-time emypes, but not to part-time employees,
must begin making Health Care Expenditures fopait-time employees who work at
least eight hours per week in San Francisco.

What if my employees get health benefits througlanother employer? Am | still
required to make Health Care Expenditures for thoseemployees?

Not necessarily. Covered Employers that obtafiolantary Waiver signed by each
Covered Employee who already has health coveragagh another employer will not be
required to make Health Care Expenditures for tlemsployees. Keep in mind, however,
that the waiver will not be valid unless the he&lémefits are provided either by another
employer of the Covered Employee or by the employénat Covered Employee’s
spouse, domestic partner, or parent.

Effective Dates

6. Q: When does the Employer Spending Requirement takeffect?

A: The Employer Spending Requirement takes effecalf@mployers with 50 or more

employees on January 9, 2008. The effective aatfof-profit employers with 20 or
more employees was April 1, 2008.

Nonprofit employers with fewer than 50 employeed 8mall Employers with fewer than
20 employees are exempt from this law.

Scope of Employer Coverage

7. Q: Are public sector employers covered by the Ordiance?

A: The Ordinance does not cover public sector empdpgerch as the City and County of

San Francisco, the San Francisco Unified SchodtiBisor the state or federal
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government because public sector employers areegatred to register with the San
Francisco Office of Treasurer & Tax Collector tolugsiness in the City. Under the
Ordinance, a Covered Employer is one that is “neglio obtain a valid San Francisco
business registration certificate from the San €ismo Tax Collector's office.”

Pursuant to the SF Business & Tax Regulations Cadeindividual or entity engaging
in business in San Francisco for seven or more a@ggsr must obtain a business
registration certificate from the Office of Treasu& Tax Collector within 15 days of
business operation. For more information abouin@ss registration, visit
www.sfgov.org/taxor call (415) 554-4400.

8. Q: Are employers who contract with the City, includng those with existing contracts,
covered by the Ordinance?

A: Yes, City contractors are subject to the Ordinaara must comply with its requirements
if they meet the definition of a Covered Employer.

Note that the Health Care Security Ordinance exsmpiployees who are covered by the
Health Care Accountability Ordinance (HCAO); thGgty contractors who are also
subject to the HCAO need not make HCSO expendiforetose employees who
receive health care benefits under the HCAO.

However, this exemption does not change the Cityractor's HCSO obligations with
respect to any employees who are not covered b@%0O. For more information
regarding the HCAO, please emdiCAO @sfgov.orgcall 554-6292, or visit
http://www.sfgov.org/olse/hcao

9. Q: Are employers who contract with other public agacies covered by the Ordinance?

A: Generally, non-City public sector contractors, sastihose that contract with the Federal
government or the State of California, are not ceddy the Ordinance if they are
“instrumentalities” of the public sector agencydoing work that the agency is mandated
to perform.

10.Q: Does the Ordinance cover private businesses Ided on other public property, such
as public property owned by the state or federal geernment, San Francisco State
University, or the San Francisco Unified School Disict?

A: It depends. The Ordinance does not cover privasinesses located in “federal
enclaves,” such as the Presidio, Fort Mason, ame@ltire Golden Gate National
Recreation Area (GGNRA). However, private busieedsecated on other public
property generally will be covered if they are dpwork unrelated to the leasing agency.
A private café, florist, or gym that is located state or federal property, for example,
would be covered by the Ordinance because itscgare unrelated to the governmental
mission of the leasing agency.
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Covered Employers

11.Q:

12.Q:

13.Q:

14.Q:

15.Q:

Are all of an employer’s employees counted in dermining the size of a business?
Are employees who work outside of San Francisco ihxled, as well?

Yes; for the purpose of calculating employer oribess size, ALL persons performing
work for compensation during a given week mustdated, regardless of whether the
persons work in San Francisco.

An employer with 100 or more employees is a L&g®loyer, and those with 20 to 99
employees are Medium-size Employers. Nonprofith wawer than 50 employees and
Small Employers (those with fewer than 20 employaes exempt from this law.

Are owners covered by the Ordinance for the purpse of determining employer
size?

Owners who perform work for compensation for thgibess are considered employees
and must be counted as such in determining whétledsusiness is a Covered Employer.

Is an employer that is based outside of San Fraisco but has employees who
perform work in the city covered by this law?

Yes, regardless of where the employer is locaté@,avered Employers who have
employees who perform work within the geographiarimtaries of San Francisco must
make the required Health Care Expenditures for €mtered Employee.

What if the number of employees changes from w&edo week?

For businesses employing a fluctuating numbengbloyees during a quarter (13

weeks), employer size is based on the weekly agaragber of persons performing

work for compensation during that quarter. Thusyusiness that employs 5 persons
during the first 6 weeks of the quarter and 20 @esluring the last 7 weeks of the
guarter would nobe covered because it has employed an averagayoi® persons per
week during that quarter:

[(5 persons/week x 6 weeks) + (20 persons/weekveéks)]/13 weeks = 13 persons/week

Note, however, that averaging is only permitted igttbe number of employees fluctuates
from week to week.

If an employer operates one business with threseparate stores or locations in San
Francisco, each with seven employees, is it congidé a Small Employer under the
Ordinance?

No. For the purpose of calculating employer seraployees performing work in
different locations operated by the same emplogeemployees of that employer. The
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seven employees at each of the three stores tb&nployees for this employer; thus, the
employer is a Medium-Size Business and is covenelguthis Ordinance.

16.Q: What if an employer owns and operates three untated businesses, such as a video
store, a laundromat, and a pizzeria, each with semeemployees?

A: Whether the businesses are covered by this Ordendeends on how those businesses
are organized. Businesses that are a "controti@abgof corporations” for purposes of
income tax filing are considered one employer unlderOrdinance, and all employees of
each entity would be counted to determine thealizke employer. If the three
businesses are incorporated and not members oh&rétled group of corporations” for
purposes of income tax filing, then each is considea separate business, and the
employees of each separate entity will be courdatktermine the size of each employer.

Employees of businesses that are not incorporagedoanted as working for one
employer if the businesses are under common confiml purposes of this Ordinance,
"under common control" means either (a) one pefswlividual, estate, or trust) has at
least an 80 percent ownership interest in the legsis, or (b) two to five persons hold
more than a 50 percent ownership interest in tistnlegses.

The same analysis applies if one or more of thénkases is incorporated, but others are
not. Note that while some corporations may beuwsad from the "controlled group of
corporations” analysis for income tax purposesy #re_notexcluded from the definition
of "employer" under Section 14.1(b)(4) of the HCSO.

17.Q: Are temporary staffing and leasing agencies or qofessional employer organizations
responsible for making health care expenditures uner this Ordinance?

A:. Both the client and the temporary staffing, leasprgfessional employer, or similar
entity may be considered a Covered Employer uriderQrdinance, and each Covered
Employer shall have an obligation to ensure thatEmployer Spending Requirement has
been met.

In the context of a temporary staffing, leasingfessional employer, or other entity
serving the same or similar function, the OLSE dédtermine whether the entity is an
employer under the Ordinance by reference to tt@rfs outlined in California
Unemployment Insurance Code 8§ 606.5. (Califortatuses may be downloaded from
http://www.leginfo.ca.gov/calaw.html

Covered Employees

18.Q: Are owners considered Covered Employees under ¢hOrdinance?

A: Although owners who perform work for compensatiomst be counted for the purpose
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19.Q:

20.Q:

21.Q:

of determining employer size, owners are not carsid Covered Employees because
they are not entitled to payment of the minimum evaghus, the business is not required
to make Health Care Expenditures to or on behati@bwner(s).

Is an employer required to make a minimum HealthCare Expenditure for all of its
employees?

No. Covered Employers are only required to makaltdeCare Expenditures to or on
behalf of those employees who have been employeat feast 90 calendar days and who
work at least eight hours per week in San Francisc@ddition, Covered Employers are
not required to make Health Care Expendituresrgoleyees exempt from coverage
under the Ordinance, as explained in FAQ #23.

What if the number of hours that an employee woks in San Francisco changes over
the quarter?

An employee whaegularly works eight or more hours per week in San Frandsc
covered by the HCSO. For example, an employeeretpalarly works one eight-hour
day per week for the month of January is a coveragloyee for that month, even if she
does not work during the last two months of thertpa

For employees whose work hours in San Francisaobufie below eight hours per week,
Covered Employers are only required to make Headtre Expenditures during those
quarters in which the employee works an averagegbit or more hours per week in San
Francisco. For example, an employee who worksragutar schedule ranging from 5 to
11 hours per week during the quarter may be covéthd average of hours worked per
week is 8 or more.

For an employee who is terminated before the erideo§uarter, calculate the average by
dividing the total number of hours worked duringttquarter by the number of weeks
employed during that quarter.

Note that “hours worked” is relevant to determinwigether an employee is covered by
this Ordinance, but “hours paid” is the figure usedalculate the minimum expenditure
for each Covered Employee, as described in FACH#373

Does the Ordinance cover undocumented employees?

Yes. All employees who work in San Francisco -ethibr or not they are legally
authorized to work in the United States — are cedday the law. The OLSE will process
an employee’s claim without regard to his or hemigration status; employees filing a
claim with the OLSE will not be questioned abowithmmigration status.
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22.Q:

23.Q:

Does the Ordinance require employers to make Héth Care Expenditures for
independent contractors?

No. The Ordinance applies only to employees. él@y, merely labeling someone an
“independent contractor” does not make him or leerGonsistent with California law,

whether a person is an employee or an independetriactor is a fact-specific inquiry

that is determined by a variety of factors.

For more information on how the State of Califorreasiews issues relating to
independent contractor status in wage and housgcase:
http://www.dir.ca.gov/dIse/FAQ _IndependentContrattion

Are any employees excluded from coverage or eilglity under the Ordinance?

Yes; there are five categories of exempt emplay€esCovered Employees may waive
the right to have their employers make Health Gaqgenditures for their benefit, as
described in FAQ #24 below. In addition, (2) Masiag supervisors, and confidential
employees earning more than $80,397 annually (8r683hourly) in 2009, (3) employees
who are covered by Medicare or TRICARE/CHAMPUS, df)ployees who are
employed by a non-profit corporation for up to gear as trainees in a bona fide training
program consistent with Federal law, or (5) empésy&ho receive health care benefits
pursuant to the San Francisco Health Care AccolityaBrdinance are notovered by

the Ordinance.

With regard to category (2): The annual earningsré represents an annual base salary,
which may or may not include all compensation dttwemrned. Because the figure is
intended to represent an annual base salary, b®me@®missions, and overtime
premiums shall not be included when determiningthwrethis exemption category
applies to a specific employee. Thus, an emplayeeis a manager and earns an annual
base salary that is at or above this figure wiltbasidered an exempt employee even if
she is not employed for the full year.

With regard to category (3): In order to claim Medicare exemption, an employer must
be able to document that the Social Security Adsiration (SSA) has determined that
the employee is eligible for Medicare. For mor®imation about Medicare, contact the
Centers for Medicare & Medicaid Services at 800-82327 or visitwww.cms.hhs.gov

With regard to category (4): Nonprofit employeestipgating in bona fide training
programs consistent with Federal Law, which tragrmanogram will allow that employee

to advance into a permanent position, shall be gxé&mm the definition of Covered
Employee. A bona fide training program must bes(dsidized by public funds from the
federal, state, and/or local level, which fundsaesignated for training, workforce
development, job readiness or similar purposeglanlimited in duration as appropriate
to the occupation for which the individual is beingined, taking into account the content
of the training, and the prior work experienceld trainee.
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A training program shall qualify for this exemptiamether or not the program is training
the employee to advance into a permanent positiothé nonprofit or for another
employer, but only where the Employer does notaepl displace or lower the wage or
benefits of any existing position or Employee.

For more information regarding these exemptiongmies, review Regulation 3.2 in the
Regulations Implementing the Employer Spending Rement of the Ordinance,
available ahttp://www.sfgov.org/olse/hcso

Employee Voluntary Waiver Form

24.Q: What is an Employee Voluntary Waiver Form?

A: An Employee Voluntary Waiver Form verifies thatemployee is receiving health care
through another employer and that s/he knowingt/\aiuntarily waives the right to
have his/her current employer make a Health Capeidhitures for his/her benefit. The
Voluntary Waiver Form is available in English, Cése, and Spanish and may be
downloaded from the OLSE website hdifp://www.sfgov.org/olse/hcso

The Employee Voluntary Waiver form developed by@HeSE is intended to ensure that
the employee understands his/her rights under tam@nce, so that the waiver is a
knowing and voluntary one. Other forms providedHiyd-party vendors and health
insurance carriers that do not reference righteutite Ordinance cannot be used in lieu
of the City's Employee Voluntary Waiver form.

25.Q: What makes an Employee Voluntary Waiver Form vaid?

A: For an Employee Voluntary Waiver Form to be vatiet employee must fully understand
his/her rights under the Ordinance, and the Volynfdaiver must be voluntarily
completed by the employee without pressure or acmerfcom coworkers, the employer,
or anyone connected to the employer.

An employee waiver is effective on the date itighed and is valid for one year.

Employees have the right to revoke their voluntagyver at any time; the revocation
must be submitted in writing. Employers must maimtdocumentation of waivers and
revocations and provide employees with completeéesopf such documentation.

This document is intended to provide general guidance to employers and employees about the Employer Spending
Requirements of the Health Care Security Ordinance. For further inquiries regarding the Health Care Security
Ordinance, please call (415) 554-7892 or email HCSO@sfgov.org. Page 8



Required Health Care Expenditure

26.Q: What is a Health Care Expenditure?

A: A Health Care Expenditure is any amount paid byaefed Employer to its Covered
Employees or to a third party on behalf of its GedeEmployees for the purpose of
providing health care services for Covered Emplsy@eaeimbursing the cost of such
services for its Covered Employees. Amounts pgidrbployees shall not count
towards the Covered Employer’'s minimum Health &xtpenditure.

27.Q: What are some examples of Health Care Expendit@s that meet the requirements
of the Ordinance?

A: All of the following examples meet the requiremenitshe Ordinance:

(2) Payments to a third party to provide health careises for the Covered
Employee, such as paying health insurance premiontke Covered
Employee;

(2) Payments to the City to fund membership in the theatcess
ProgramHealthy San Francisco or to set up a medical reimbursement account
for the Covered Employee’s health care expenses;

3) Contributions on behalf of the Covered Employea teealth spending account,
such as a health reimbursement arrangement, &l#espending account, or a
medical/health savings account;

4) Cash reimbursements to the Covered Employee faresqs incurred in the
purchase of health care services, such as doetodpharmacy bills; and,

(5) Costs incurred in the direct delivery of healthecagrvices for the Covered
Employee, such as paying a health care providectjrfor services rendered
to the Covered Employee.

Payments made directly or indirectly for workersirgpensation or Medicare benefits
do notqualify as health care expenditures.

28.Q: What qualifies as “health care services™?

A:. Health care services means medical care, sernacgeods that may qualify as tax
deductible medical care expenses under Sectiofth@ Internal Revenue Code, or
medical care, services, or goods having substantied same purpose or effect as
such deductible expenses.

Examples of qualifying expenditures include visamd dental coverage;
nonprescription drugs, including, but not limited antacids, allergy medicines, pain
relievers, and cold medicines; doctor’s fees; aswkrsary hospital services not paid
for by insurance. Qualifying medical expensesudeldental treatments and fees paid
to dentists for x-rays, fillings, braces, extrang8pdentures, and the like; eyeglasses
and contact lenses needed for medical reasonggaador eye examinations and eye
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29.Q:

30.Q:

31.Q:

32.Q:

surgery to treat defective vision.
Do | have to choose only one of the options lesd above?

No, an employer may choose more than one optigatisfy its obligations. An
employer may, for example, pay for health covemages full-time employees, while
paying the City to enroll its part-time employeeghe Health Access
ProgramHealthy San Francisco.

What if my employees choose not to participatenithe health plan that | offer?

A Covered Employer that establishes or maintaihealth insurance program that
requires contributions by a Covered Employee masndre than offer the Covered
Employee an opportunity to participate in such@gpam. If the employee declines to
participate in such a program, the employer musdfgats Employer Spending
Requirement in some other manner.

What should | do if a Covered Employee stops wding for me before I've made the
quarterly Health Care Expenditure?

Covered Employers must comply with the Employeer®ling Requirement for all
hours paid to a Covered Employee, even if the epnpémt relationship is terminated
before the end of the quarter. Covered Employesiave not yet made the quarterly
Health Care Expenditure for a Covered Employee make the expenditure in the
same manner as was done in the immediately pregediarter. Where an employer
has chosen to purchase health insurance for itet€@dEmployees, COBRA payments
to continue health insurance coverage shall alatifgas valid health care
expenditures. The Covered Employer may also cotmplypaking payments to the
City, even if the employer had previously compheth the Employer Spending
Requirement in some other manner.

How is the Health Care Expenditure calculated?

The minimum Health Care Expenditure for each Cav&mmployee is calculated by
multiplying the total number of “hours paid” to thfaovered Employee (including
fractions of hours) by the applicable health cageaditure rate. The rate is set forward
in the following table:

HCSO Health Care Expenditure Rates

Business Size ([company-wide) 2008
$1.76 hour | $1.85/7 hour | $1.96/ hour

$117 fhour | $1.23 hour | %1317 hour

not applicable; exempt from coverage

“Non-profits with fewer than 50 employess are exempt from the Employer Spending Requirement.

For the definition of “hours paid,” see FAQ #s 3B-3
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33.Q: How do | calculate the minimum Health Care Expeuwliture for a new Covered

Employee?

For a new Covered Employee, the quarterly minimuzalth Care Expenditure is
calculated by multiplying the total number of “heyraid” to that employee from the first
day of the calendar month following 90 calendarsdafyer his or her first day of work
through the end of that quarter.

An employee whose first day of work is January@Q&will become eligible for
coverage on April 1, 2008. Thus, the required tpgrminimum Health Care
Expenditure is calculated by multiplying all “hoyraid” to that employee from Aprif'l
through June 3®(provided that the employee meets the “hours wdrkeguirement
discussed in FAQ #20).

The minimum Health Care Expenditure for an employbBe begins employment on
January 18, however, would only include the “hours paid” bat employee from May
1% through June 3bbecause May®lis the first day of the calendar month followiing t
employee’s 98 calendar day of employment.

34.Q: Which Health Care Expenditure rate applies to mybusiness?

A:

The health care expenditure rate is determinedripiayer size, which is based on the
number of all employees, not just Covered Employag®xplained in FAQ #11. The
rate for Large Businesses (100 or more employse®).B5 per hour in 2009. For
Medium-Size Businesses with 20-99 employees, tteeiseb1.23 per hour in 2009.

For example, the applicable expenditure rate fagraployer with 100 employees, 75 of
whom do not work in San Francisco, is $1.85/hovenethough the employer is only
required to make minimum expenditures for 25 emgdsy However, in the case of an
employer who has only 25 employees, all of whomkwirSan Francisco. This
employer would also make expenditures for 25 emgaeybut at the rate of $1.23/hour.

In the context of a temporary staffing, leasingfessional employer, or other entity
serving the same or similar function, where thertliand the agency are joint employers
(the employee is considered employed by both tleatchnd the agency), the applicable
health care expenditure rate will be determinethysize of the larger employer.

35.Q: What are “hours paid”?

A:

“Hours paid” includes both the hours for which asom is paid wages for work
performed within San Francisco atié hours for which a person is entitled to belpai
wages, including, but not limited to, paid vacatiaurs, paid time off, and paid sick
leave hours, but not exceeding 172 hours in asimginth or 516 hours in a single
quarter.
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36.Q:

37.Q:

38.Q:

Note that “hours paid” is the figure used to cadtelthe expenditure required for each
Covered Employee, but “hours worked” is used t@eine whether an employee is
covered by this Ordinance, as described in FAQO#2L

Do hours worked by employees outside of the Citgount?

No. Under the Ordinance, “hours paid” includesydhbse hours during which the
employee is working within the geographic boundaaéthe City and County of San
Francisco.

For Covered Employees who perform some work oatsfdSan Francisco, “hours paid”
that are not hours actually worked (e.g., paid tranahours, paid time off, and paid sick
leave hours) will be calculated on a pro rata basis

Do “hours paid” include overtime hours? How are“hours paid” calculated for
exempt employees?

For employees who are not exempt from the overpirogisions of the federal Fair Labor
Standards Act (FLSA) and California law, the He&@#re Expenditures is calculated
based on all hours worked, including overtime hoursked.

Keep in mind, however, that “hours paid” for all gloyees is capped at 172 hours per
month.

For employees who are exempt from the overtimeipras of the FLSA and California
law, OLSE will assume that the minimum Health Cax@enditures should be calculated
based upon a 40-hour work week, unless there deree that the Exempt Employee’s
regular work week is less than 40 hours. In instarwhere there is evidence that the
Exempt Employee's regular work week is less thahalls, that figure shall be used in
calculating the minimum Health Care Expenditures.

Must minimum Health Care Expenditures be calculded separately for each
employee?

Yes, subject to certain exceptions described beldle employer must make a minimum
Health Care Expenditure to or on behalf of eGdvered Employee. Payments to or on
behalf of one Covered Employee that exceed thamegjminimum Health Care
Expenditure for that employee will not be consideredetermining whether an employer
has met its total required minimum Health Care Exiit@ires for all employees.

SeeRequlations 6.2 and 7.2(Bnd FAQ #s 39-40 for exceptions that apply to-self
funded plans and plans providing uniform coverag€avered Employees.
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39.Q: How does an employer that provides uniform coveage to Covered Employees
determine if its expenditures meet or exceed the mimum Health Care Expenditure
rate?

A: As set forth inReqgulation 6.2(B)(1)a Covered Employer that provides uniform
coverage to some or all of its Covered Employedish@ideemed to comply with the
spending requirement of this Ordinance if the ayetaourly expenditure rate per
employee meets or exceeds the expenditure rateedqunder the Ordinance. (As
explained in FAQ #34, the expenditure rate is aeiteed by business size.)

Employers shall calculate the average hourly experedrate by (a) dividing the total
monthly premium paid for all employees coveredh®sy aniform plan by the total
number of employees covered by that plan, thedigjing that number by 172 hours
paid (“hours paid” per employee is capped at 1 A& a single month or 516 hours
in a single quarter, as explained in FAQ #35).

The employer has the option of including only thesgloyees covered by the
Ordinance or including all employees participatimghe uniform plan, provided that
all such employees receive the same health covergg®duct.

Aggregation of expenditures shall be limited tonglavith a uniform design, i.e., the
plans must have the same benefit design (sameycregairements, out-of-pocket
maximums, deductibles, coverage tiers, eligibityeria). Thus, an employer that offers
an HMO and a PPO may aggregate expenditures fof etle employees covered by that
HMO, but then it must calculate a separate aveeagenditure for those covered by the
PPO. Similarly, an employer that offers two HMQiops may not aggregate the
expenditures unless the benefit design for bothgig exactly the same. Because
amounts paid for dependent coverage do count tetbedminimum health care
expenditure required under the Ordinance (see Regnl4.2(D)), differences in
contribution levels that correspond with differenterage tiers can be calculated using a
weighted average. However, differences in contidoulevels based on other criteria,
i.e., in situations where the amount an employendp varies depending on the number
of hours worked by employees, the employees' stetusion/nonunion, the employees’
salary, waiting periods, or work site/location, tenditures cannot be aggregated.

If the Covered Employer’s expenditure rate failsriieet or exceed the minimum
expenditure rate set forth by the Ordinance, thgileyer must spend the difference
(or shortfall) within 30 days of the end of the gea

Note that amounts paid by employees shall not ctmyreirds the Covered Employer’s
minimum Health Care Expenditure.

This document is intended to provide general guidance to employers and employees about the Employer Spending
Requirements of the Health Care Security Ordinance. For further inquiries regarding the Health Care Security
Ordinance, please call (415) 554-7892 or email HCSO@sfgov.org. Page 13



40.Q: How does an employer with a self-funded plan detmine if its expenditures meet or
exceed the required Health Care Expenditure rate?

A: The calculation method set forthiRegulation 6.2(B)(2applies to Covered
Employers with self-funded plans. With respedhimse employees covered by the
self-funded plan, a Covered Employer will be deeneecbmply with the spending
requirement of this Ordinance if the preceding \geaverage hourly expenditure rate
per employee meets or exceeds the expenditureeguéed under the Ordinance. (As
explained in FAQ #34, the expenditure rate is aeiteed by business size.)

In addition to the calculation method outlined iegRlation 6.2(B)(2), for both
administrative ease and accuracy, employers mayled¢ the average hourly
expenditure rate by (a) dividing the current COB&juivalent rate (minus any
administrative fees) for all employees coveredhgydelf-funded plan by 172 hours
paid (“hours paid” per employee is capped at 1 A& a single month or 516 hours
in a single quarter, as explained in FAQ #35).

The employer has the option of including only thesgloyees covered by the
Ordinance, or including all employees participatimghe self-funded plan, provided
that all such employees receive the same healtirage or product.

Aggregation of expenditures shall be limited tonglavith a uniform design, i.e., the
plans must have the same benefit design (sameycreqgairements, out-of-pocket
maximums, deductibles, coverage tiers, eligibityeria). Thus, an employer that offers
an HMO and a PPO may aggregate expenditures fof ele employees covered by that
HMO, but then it must calculate a separate aveeagenditure for those covered by the
PPO. Similarly, an employer that offers two HMQiops may not aggregate the
expenditures unless the benefit design for bothgig exactly the same. Because
amounts paid for dependent coverage do count t@tbedminimum health care
expenditure required under the Ordinance (see Regnl4.2(D)), differences in
contribution levels that correspond with differenterage tiers can be calculated using a
weighted average. However, differences in contidoulevels based on other criteria,
i.e., in situations where the amount an employendp varies depending on the number
of hours worked by employees, the employees' stetusion/nonunion, the employees’
salary, waiting periods, or work site/location, tenditures cannot be aggregated.

If the Covered Employer’s expenditure rate failsriieet or exceed the minimum
expenditure rate set forth by the Ordinance, thgileyer must spend the difference
(or shortfall) within 30 days of the end of the gaa

Note that amounts paid by employees shall not ctmyreirds the Covered Employer’s
minimum Health Care Expenditure.

This document is intended to provide general guidance to employers and employees about the Employer Spending
Requirements of the Health Care Security Ordinance. For further inquiries regarding the Health Care Security
Ordinance, please call (415) 554-7892 or email HCSO@sfgov.org. Page 14



41.Q:

42.Q:

43.Q:

44.Q:

What if the health insurance premiums that | currently pay for my employee do not
reach the minimum amount required by this Ordinance?

Employers must make the FULL expenditure requingthiy; thus, if the monthly
premium paid by the employer does not meet thermim expenditure amount, it must
make up the shortfall. It is up to the employedéaide how to make up the shortfall; it
may do so by reducing the employees’ share of tempms for the existing plan,
choosing a more generous plan with higher premiwmsiplementing the existing plan
with a health spending or medical reimbursemend@aat; making payments to the City
(which will then be used to set up a Medical Reirsbment Account for the Covered
Employee), or making other expenditures that qualsf health care expenditures within
the meaning of the Ordinance.

What if the premiums | pay are greater than theminimum amount required by
law?

Covered Employers that are spending at or aboveethered Health Care Expenditure
rates have no further spending obligations undeCtdinance.

What if | am already paying my employees healttand welfare benefits pursuant to
a Prevailing Wage or Public Works Contract, or othe Collective Bargaining
Agreement?

If the health and welfare benefit payments requineder your contract are at or above the
expenditure rate required under this Ordinance,wiithave no further spending
obligations under this Ordinance. However, paynoéiihe prevailing wage fringe

benefit requirement in cash (as part of the coverafdloyee’s paycheck or otherwise)
shall notsatisfy the Employer Spending Requirement of @rdinance because the
employer must ensure that the health care expeadgspent on health care services for
the Covered Employee, as described in FAQ #s 26-28.

Note that any portion of the health and welfanedfi¢ payment that is for life insurance,
death benefits, or disability payments shall natntdowards the employer’s minimum
expenditure because such payments do not senpeithese of providing access to health
care.

May | deduct the Health Care Expenditures from ny employee’s paycheck?

No, the minimum Health Care Expenditure must bd pgithe employer; thus, a
deduction from the employee’s earned wages for slepothe employee’s health savings
or flexible spending account, for example, shatlsatiisfy the employer’s Employer
Spending Requirement. Likewise, an employee’srdmrtton towards his/her health
insurance premium shall not be credited towardethployer's minimum Health Care
Expenditure.

This document is intended to provide general guidance to employers and employees about the Employer Spending
Requirements of the Health Care Security Ordinance. For further inquiries regarding the Health Care Security
Ordinance, please call (415) 554-7892 or email HCSO@sfgov.org. Page 15



45.Q: When does the Health Care Expenditure have to beade?

A:. Health Care Expenditures must be made each quaitem 30 days of the end of the
preceding quarter. The first quarter of the ysatdfined as the period from January 1
through March 31; the second quarter, from Aptihtbugh June 30; the third quarter,
from July 1 through September 30; and the fourtdrigu, from October 1 through
December 31.

Employer Notice, Recordkeeping, & Reporting Resporiiilities

46.Q: What is the Employee Health Care Payment Confirmation?

A: A Covered Employer that satisfies its obligatiomtake the required health care
expenditures by making payment to the City mustigeits Covered Employees with
notice, using the Notice provided by the OLSE. Nuatice (which is available in
English, Chinese, and Spanish) may be downloaded fhne OLSE website, at
http://www.sfgov.org/olse/hcsoA previous version of this notice was titlsidtice to
Employee/Empl oyee City Option Deposit Confirmation.]

47.Q: What records do employers need to retain to benicompliance with the Ordinance?

A: Covered Employers must keep, for a period of faarg from each Covered Employee’s
dates of employment, the following records:

(2) itemized pay statements, as mandated by Califtuati@r Code Section 226,
which requires the following: (a) gross wages edyile) total hours worked by
the employee (unless salaried), (c) the numbereaieprate units earned and any
applicable piece rate if the employee is paid preae-rate basis, (d) all
deductions, aggregated, (e) net wages earnetig(fhtlusive dates of the period
for which the employee is paid, (g) the name ofeatmployee and his or her social
security number/the last four digits of his or kecial security number or an
employee identification number other than a sa@aurity number may be shown
on the itemized statement, (h) the name and addfeke legal entity that is the
employer, and (i) all applicable hourly rates ifeef during the pay period and the
corresponding number of hours worked at each hoaté/by the employee;

(2) the employee’s address, telephone number, datesbél&y of work; and

3) records of health care expenditures made, incluckhculations of health care
expenditures required under the law for each CavEraployee and proof
documenting that such expenditures were made eauteq of each year;

and, if applicable,

(4) documentation supporting the exemption of an engaddyom coverage, such as a
signed Employee Voluntary Waiver Form for each expgé for whom the
employer is claiming an exemption from the Empldgpending Requirement;

(5) a copy of theemployee Health Care Payment Confirmation.

This document is intended to provide general guidance to employers and employees about the Employer Spending
Requirements of the Health Care Security Ordinance. For further inquiries regarding the Health Care Security
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48.Q:

Covered Employers must also demonstrate that thersezl Health Care Expenditures
were made quarterly, unless they meet the requitenad the exception outlined in
Regulation 6.2(B)(2§self-funded plans).

Are there any reporting requirements under thisOrdinance?

Yes; Covered Employers must report on their He@lhe Expenditures on an annual
basis, using the Mandatory Annual Reporting ForRiEA

Employers are strongly encouraged to reviewAheual Reporting Form Overview
(PDF)and thdnstructions for Annual Reporting Form (PDf@yvailable at
http://www.sfgov.org/olse/hc3do ensure compliance with this reporting requieain
Covered Employers who fail to return the compldtedh by the date stated on the
form will be in violation of § 14.3(b) o€hapter 14 of the SF Administrative Coaled
shall be subject to penalties and other correetotmn.

The form is mailed to employers at the addresghath their business is registered.
(For more information regarding business regisiratplease visit
www.sfgov.org/BusinessRegistratioffo update your mailing address, call Taxpayer
Assistance at 415-554-4400.)

The 2008 ARF is also available from our websita &dlable PDF,” which allows
employers to open the document, type in their arswvileen print, sign, and return the
form by mail. Employers that download and return the ARF from our website
should notcomplete or return the ARF received by mail.

Incorporated businesses that are a "controlledpgodeorporations” for purposes of
income tax filing and unincorporated businessesdta“‘under common control” (as
defined in FAQ #16) shall file one Annual Reportihgrm and attach blank forms for
each of the other businesses covered by that form.

Retaliation Prohibited

49.Q:

Is it unlawful to fire someone who refuses to gh an Employee Voluntary Waiver
Form, even if that person is already receiving he#l insurance somewhere else?

Yes, it is unlawful for an employer to disciplirdischarge, demote, suspend, or take any
other adverse action against an employee for estegchis/her rights under this law. One
employer’s obligation to make a Health Care Expemdifor its Covered Employee is

not affected by any other employer’s obligatiomsis, it is illegal for an employer to fire
an employee who does not wish to waive his or ight to the mandatory health care
expenditure, even if that employee is already k&egihealth insurance coverage from
another employer.

This document is intended to provide general guidance to employers and employees about the Employer Spending
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50.Q: Is itillegal to refuse to hire someone who doesot have health insurance?

A: Yes, it is unlawful for any employer to refuse fcehto fire, or to discriminate against a
person based on whether s/he possesses healthnoswoverage.

Filing a Complaint

51.Q: How do | report non-compliance to the City?

A: If you suspect that your employer is not complyvith the requirements of this
Ordinance or have any questions regarding youtsighder this Ordinance, call 554-
7892, emaiHCSO@sfgov.orgor visit us in Room 430 at City Hall.

Business Assistance Resources

52.Q: Where can employers get business assistance resges to help them comply with
City ordinances like this one?

A: The Small Business Commission (SBC) was establighesspond to and advocate for
the needs of small businesses. The SBC functiotigasty's central point of
information and referral for small businesses ledah the City and County of San
Francisco. The Small Business Assistance Centecaded in City Hall, Room 110, and
may be reached at (415) 554-6134wwww.sfgov.org/sbc

This document is intended to provide general guidance to employers and employees about the Employer Spending
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